IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NATHANI EL ROBI NSON, :
Plaintiff, : ClVIL ACTI ON

V.
NO 97- CV-6497
RED ROSE COMMUNI CATI ONS, | NC.,
DENVER AND EPHRATA TELEPHONE
and TELEGRAPH COVPANY and
AEROTEK, | NC.,
Def endant s.

MdE ynn, J. May , 1998
MEMORANDUM OF DECI SI ON

Plaintiff, Nathaniel Robinson (“M. Robinson”), brings this
action against Defendants Red Rose Comunications, Inc. (“Red
Rose”), Denver and Ephrata Tel ephone and Tel egraph Conpany (* Denver
& Ephrata”) and Aerotek, I nc. (“Aerotek”) (collectively
“Defendants”), alleging discrimnatory di scharge based on race in
violation of: (1) Title VIl of the Gvil R ghts Act of 1964 (“Title
VI17), 42 U.S.C. 8§ 2000e; (2) the Pennsylvani a Human Rel ati ons Act
(“PHRA”), 43 Pa. Cons. Stat. Ann. 8 955, et seq.; and (3) 42 U S. C
8§ 1981. M. Robi nson al so seeks relief under the common | aw t heory
of prom ssory estoppel. Currently before the court are Plaintiff’s
Motion for Relief Pursuant to Rule 60(b) and Defendant Aerotek’s
Motion to Dismss Counts I, Il and I'V. For the reasons set forth
below, Plaintiff’'s notion will be denied and Defendant Aerotek’s
Motion wll be granted.

. BACKGROUND

Prior to April of 1997, Aerotek, a “headhunting” agency,



contacted M. Robinson about accepting a position in the
tel ecommunications field. Conpl. 1 7. 1In April of 1997, Aerotek
pl aced M. Robinson, an African-Anerican male, with Red Rose and
Denver & Ephrata, a tel ecommunications business, as a Facilities
Managenment Coordinator at their QU/C site in Wst Chester,
Pennsylvania. [d. 19. On April 30, 1997, M. Robinson all eges he
si gned an enpl oynent agreenent with the Defendants. 1d. T 11. M.
Robi nson then reported for his first full day of work at QVC on
Thursday, My 1, 1997. Id. T 13. Upon arriving for work on
Monday, May 5, 1997, M. Robinson was infornmed by one of his co-
enpl oyees, Carl Wtwer, that his services were termnated. 1d.
14. After placing a tel ephone call to Defendants’ offices, M.
Robi nson was told that he was term nated because he was “I azy,
untrustworthy, and acted inappropriately.” 1d. T 15.

On May 23, 1997, M. Robinson filed a charge of discrimnation
wi th the Equal Enpl oynment Comm ssion (“EEOC’) and cross-filed the
charge of discrimnation with the Pennsylvania Human Rel ations
Commission (“PHRC’). PlI's Menp. in Qop’'nto Df. Aerotek’s Mot. to
Dismss, at 2. Defendants, however, claim M. Robinson did not
file a conplaint with the PHRC until OCctober 29, 1997. Df .
Aerotek’s Mem in Support of Its Mot. to Dismss, at 3, Exh. C
During the sumrer of 1997, M. Robi nson requested a notice of right
to sue fromthe EEOCC. Pl's Mem in Qop’'n to Df. Aerotek’s Mdt. to
Dismss, at 2. On Septenber 30, 1997, the EEOC termnated its
investigative efforts and i ssued M. Robi nson a notice of right-to-

sue. Aerotek’s Mem in Support of Its Mot. to Dism ss, at Exh. B.
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The conplaint in this action was filed on Cctober 20, 1997. On
January 15, 1998, the PHRC closed M. Robinson’s case. Df .
Aerotek’s Response in Cpp'n to PI's Mdt. For Relief Pursuant to
Rul e 60(b), at Exh. B. Because the cross-filing of discrimnation
charges with the EECC and t he PHRC obli ged M. Robi nson to exhaust
his adm nistrative renmedi es as prescribed by the PHRA this court
di sm ssed Count Il of M. Robinson’s Conpl ai nt on January 21, 1998.
See Order, Jan. 21, 1998. The court reasoned that having i nvoked
the PHRA, M. Robinson’s renedy was |limted to “an action in the
Court of Common Pl eas” pursuant to 43 P.S. 8§ 962(c)(1). Id.

M . Robi nson seeks reinstatenent of Count Il, claimng the
PHRC s adm nistrative closing of his case on January 15, 1998
exhausted M. Robi nson’s adm ni strative renedi es thereby rendering
the court’s January 21, 1998 order nopot. On the other hand,
Aerot ek seeks dismssal of Count I, claimng M. Robinson filed
suit in federal court prior to exhausting his EECC adm ni strative
remedi es. In addition, Aerotek seeks dismssal of Count 1V,
contendi ng prom ssory estoppel is not a valid exception to the
Pennsyl vania at-wi |l enploynment rule.

1. DI SCUSSI ON
A. Count I: Title VII

Aer ot ek requests dism ssal of M. Robinson’s Title VII claim
contending this court is wthout jurisdiction to address M.
Robi nson’ s cl ai m because the EECC di d not have the power to issue
M . Robinson a notice of right-to-sue.

1. Standard of Review. Rule 12(b) (1)
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A Rule 12(b)(1) notion questions the court’s jurisdictionto

hear a case. Robi nson v. Dalton, 107 F.3d 1018, 1021 (3d Cir.

1997)(citing Murtensen v. First Fed. Sav. and Loan Ass’'n, 549 F. 2d

884, 891 (3d Cir. 1977)). Under a Rule 12(b)(1) notion to di sm ss,
“no presunptive truthful ness attaches to plaintiff’s allegations,
and the existence of disputed material facts will not preclude the
trial court fromevaluating for itself the nerits of jurisdictional
claims.” Mortensen, 549 F.2d at 891. As aresult, a trial court
"is free to weigh the evidence and satisfy itself as to the

exi stence of its power to hear the case.” Intern. Ass’'n of

Machi ni sts & Aerospace Wirkers v. Northwest Airlines, Inc., 673

F.2d 700, 711 (3d Gir. 1982).

2. Early Ri ght-To-Sue Notice

According to Aerotek, the EEOC regulation permtting the
i ssuance of early right-to-sue letters is invalid.' Aerotek al so
claims that filing this action in federal court prior to the
conpl etion of the 180-day period is akin to failing to cooperate
with the EEOC during its investigation. Df. Aerotek’s Reply Meno.
in Support of Its Mdt. to Dismss, at unnunbered 6. M. Robinson
di sagrees, arguing that the i ssuance of early right-to-sue letters
is aproper exercise of the EECC s regul atory authority. PlI’s Mem
in OQp ntoDf. Aerotek’s Mbt. to Dism ss, at 4. Moreover, because
nore than 252 days have passed since the EECC filing, M. Robinson

argues the issue is noot. |[d. at 5-6.

! The EECC i ssued M. Robinson a “Notice of Right to Sue”
letter 129 days after he filed the charge with the EECC
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In section 1601.28(a)(2) of its procedural regulations, the
EEOC authorized itself to issue early right-to-sue notices. 29
C.F.R 1601.28(a)(2) (1998). According to the EEOC, this
regulation is a valid exercise of its statutory power “to issue,
anmend, or rescind suitable procedural regulations to carry out the
provisions of this subchapter.” 42 U S. C. § 2000e-12(a). The
effect of such early right-to-sue notices, however, is in a state

of flux in this circuit. See, e.dg., Pearce v. Barry Sable

D anonds, 912 F. Supp. 149 (E.D. Pa. 1996) (questioning validity of
EEOCC requl ation, 29 C F. R 8§ 1601.28(a)(2), permtting i ssuance of

early right-to sue-letters); see also Mteles v. Univ. of

Pennsyl vani a, 730 F. 2d 913, 916-18 (3d Cir.) (expressi ng preference,

in dicta, for exhaustion of admnistrative procedures), cert.

deni ed, 469 U. S. 855 (1984). Conpare Sins v. Trus Joist MacM Il an,

22 F.3d 1059 (11th GCr. 1994)(finding EEOC s issuance of early
right-to-sue letters perm ssi bl e under secti on 2000e-5); Bryant v.
California Brewers Ass'n, 585 F.2d 421, 425 (9th Cr.

1978) (" Nowher e does the statute prohibit the EECCfromi ssui ng such

notice before the expiration of the 180-day period"), vacated and

remanded on other grounds, 444 U.S. 598 (1980), with QOcci dental

Life Ins. Co. v. EEQCC, 432 U.S. 355, 361 (1977) (commenting that

180-day provisionis not statute of limtation but instead, “sinply
provides that a conplainant whose charge is not dismssed or
pronptly settled or litigated by the EEOCC may hinself bring a
[ awsui t, but that he nust wait 180 days before doing so.”); EEQCCv.
Hearst Corp., 103 F.3d 462 (5th Gr. 1997)(stating “the statute is
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clear that in the first 180 days after the charge is filed, only
the EECC is permtted to sue”).

The court is persuaded that a conplainant may not file suit
until the expiration of the 180-day i nvestigation and conciliation

peri od. See, e.qg., Pearce, 912 F. Supp. at 154-57 (explaining

policy reasons which support strict enforcenment of 180- day

period); Spencer v. Banco Real, S. A, 8 F.RD 739 (S.D.NY.

1980) (detailing statutory support, policy considerations and
| egislative history affirmng Congressional intent that right to
sue arises at expiration of 180-day period). In the present case,
the EEOCC issued M. Robinson’s Notice of Right-to-Sue 129 days
after he filed a charge of discrimnation wth the EEOC
Consequently, the notice was premature. 42 U. S. C. 8§ 2000e-5(f)(1).
Further, other than M. Robinson’s request, no explanation was
offered for the closing of M. Robinson’s case. ?

The EEOC s precipitate action triggered the filing of this
case before the renedies provided by the statute were exhaust ed.
Thi s emascul at es Congressional intent by short circuiting the twn
obj ectives of investigation and conciliation. See 42 U. S.C. 8
2000e-5b. Because the issuance of the notice of right to sue was

premature, Count | wll be dismssed without prejudice to M.

Robi nson’s right to refile his conplaint with the EEOC and

> The EEOC terminated the processing of M. Robinson’s

charge by stating, “it is unlikely that the EECC will|l be able to
conplete its admnistrative processing wthin 180 days fromthe
filing of the charge.” Aerotek’s Mem in Support of Its Mit. to
Dismss, at Exh. B. No other explanation was offered.
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thereafter with this court, if necessary, follow ng conpl etion of
the admi nistrative process. ?
B. Count I1: PHRA

Next, M. Robinson requests reconsideration of the court’s
January 21, 1998 order dismssing his race discrimnation claim
under the PHRA. The request is based on the January 15, 1998 PHRC
letter which M. Robinson did not receive until February 11, 1998.
Pl’s Mot. For Relief Pursuant to Rule 60, at 3. M . Robi nson
clainms this “newly discovered evidence” constitutes exhaustion of
his adm nistrative renedi es and renders noot the court’s order of
January 21, 1998. Defendants, however, claimM . Robinson fail ed
to exhaust his admnistrative renedi es under the PHRA because he
commenced the federal action before he filed his charge of
discrimnation with the PHRC.

1. Standard of Review. Rule 60

According to Rule 60, the court may “relieve a party .
from a final judgnent, order, or proceeding for (1) m stake
i nadvertence, surprise, or excusable neglect; (2) newy discovered
evi dence which by due diligence could not have been di scovered in
time to nove for a new trial under Rule 59(b); or . . . (6) any
other reason justifying relief from the operation of judgnent."
Fed. R Cv. P. 60(b). The standard for a Rule 60(b)(2) notionis
anal ogous to Rule 59. 11 Charles Wight, Arthur MIler and Mary

Kay Kane, Federal Practice and Procedure: Civil 2d 8§ 2808, 86 (2d

® Plaintiff’s alternative argument, that the passing of 252

days renders this issue noot, is wthout nerit.
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ed. 1995). *“That standard requires that the new evidence: (1) be
material and not nerely cunulative, (2) could not have been
di scovered before trial through the exercise of reasonable
diligence and (3) woul d probably have changed the outcone of the

trial.” Conmpass Technology, Inc., v. Tseng Laboratories, Inc., 71

F.3d 1125, 1130 (3d Gr. 1995). Further, the party requesting such
relief “bears a heavy burden” which requires “nore than a show ng
of the potential significance of the new evidence." 1d. (citing

Plisco v. Union R Co., 379 F.2d 15, 16 (3d Cr.), cert. denied,

389 U. S. 1014 (1967)). Thus, Rul e 60(b) notions “shoul d be granted
only where extraordinary justifying circunstances are present.”

Bohus v. Beloff, 950 F.2d 919, 930 (3d Cr. 1991).

2. PHRA
Under the PHRA, a person nust file a conplaint of
discrimnation with the PHRC within 180 days after the alleged

di scrimnatory action occurs. Parsons v. Gty of Philadelphia

Coordinating Ofice of Drug and Al cohol Abuse Prograns, 833 F.

Supp. 1108, 1112 (E. D. Pa. 1993). If the PHRC dism sses the
conplaint or has not entered into a conciliatory agreenent, a
conpl ai nant then has the right to resort to judicial renedies if

filed within one year of the conplaint. |d.* Failure to exhaust

* The PHRA provides, in pertinent part:
(c)(1) In cases involving a cl aimof
discrimnation, if a conplainant invokes the
procedures set forth in this act, that
individual's right of action in the courts of
t he Cormonweal th shall not be foreclosed. |If
within one (1) year after the filing of a
conplaint with the Comm ssion, the Conm ssion
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one’s renedi es under the PHRA precludes a court from exercising
jurisdiction over a party’s clai munder the PHRA. 1d.

Here, the parties dispute when M. Robinson filed with the
PHRC. VWhat is clear, however, is that M. Robinson failed to
utilize the procedures set forth by the PHRC to resolve this
di spute. While the EEOCC and the PHRC both i nvesti gate and attenpt
to conciliate enploynent discrimnation conplaints, federal
adm ni strative proceedi ngs do not satisfy the PHRA's adm ni strative

requi renments. See Lukus v. Westinghouse Elec. Corp., 419 A 2d 431,

455 (Pa. Super. C. 1980).

Accepting M. Robinson’s factual account as true, his EEOC
request to cross-file wth the PHRC does not satisfy the PHRC s
exhaustion requirenments. As stated in this court’s January 21,
1998 order, having invoked the PHRA, M. Robinson’ s renedy was
limted to “an action in the Court of Common Pl eas” pursuant to 43
Pa. Cons. Stat. Ann. 8 962(c)(1l). M. Robinson did not file such
an action. Moreover, if the court accepts Defendants’ version of
the facts, M. Robinson filed his conplaint nine (9) days after
filing in federal court. I nvocation of the PHRA requires the

conplainant to allow the PHRC to attenpt to resolve the dispute

di sm sses the conplaint or has not entered
into a conciliation agreenent to which the
conpl ainant is a party, the Comm ssion mnust
notify the conplainant. On receipt of such a
notice the conplainant shall be able to bring
an action in the courts of common pleas of
t he Commonweal th based on the right to
freedom from associ ation granted by this
act . . . .

43 Pa. Cons. Stat. Ann. 8§ 962(c)(1).
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prior to seeking judicial relief. Walker v. | M Anerica, Ltd., No.

94-4084, 1994 W 719611, at *5 (E.D. Pa. Dec. 22, 1994), aff'd, 70
F.3d 1258 (3d Cir. 1995)(“Under the PHRA, a plaintiff nust exhaust
her admi nistrative renedies within the PHRC for one year before she
may file a court action, unless the PHRC has earlier dism ssed the

conplaint or entered into a conciliation agreenment with the

plaintiff.”); Lyons v. Springfield Corp., No. 92-6133, 1993 W
69515, at *3 (E.D. Pa. March 10, 1993)(stating “invocation of the
procedures set forth inthe [PHRA] entails nore than the filing of
a conplaint; it includes the good faith use of procedures provided
for disposition of the conplaint.").

Finally, M. Robinson has not carried his burden of
denonstrating any extraordinary circunstances which justify
vacating the court’s January 21, 1998 order. Forenost, the PHRC
| etter does not constitute “newy di scovered evidence” under Rule
60(b) . The letter admnistratively closing the file was dated
January 15, 1998, six days before this court’s order but, in any
event, it does not change this court’s January 21, 1998 order since
M. Robinson inproperly filed his claimin federal court rather
than in the court of common pleas as required by the PHRA
Therefore, the court’s order of January 20, 1998 will be affirned
and Plaintiff’s Motion for Relief Pursuant to Rule 60(b) will be
deni ed.

[11. Count 1V: Prom ssory Estoppe
1. Standard of Review. Rule 12(b)(6)

Aerot ek al so requests dism ssal of Count IV of M. Robinson’s
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conpl aint pursuant to Rule 12(b)(6). Under Rule 12(b)(6), the
court accepts all facts pleaded as true and draws all reasonable
inferences in favor of the plaintiff in determ ning whether the
plaintiff has stated a claim upon which relief may be granted.

Warth v. Seldin, 422 U S. 490, 501 (1975). |If, after accepting as

true all of the facts alleged in the conplaint, and draw ng all
reasonabl e inferences inthe plaintiff's favor, no relief could be
granted under any set of facts consistent with the allegations of

the conplaint, the claim should be dism ssed. See Conley wv.

G bson, 355 U.S. 41, 45-46 (1957); ALA Inc. v. CCAIR Inc., 29

F.3d 855, 859 (3d Cir. 1994).

2. Prom ssory Estoppel in Pennsylvania

| n paragraph el even of his conplaint, M. Robinson contends
that he signed an enpl oynent agreenent with the Defendants on or
about April 30, 1997. Conpl . ¢ 11. To the contrary, Aerotek
clains that M. Robi nson di d not sign an enpl oynent agreenent and,
therefore, he was an at-wi || enpl oyee subject to termnation wth
or without cause. Df. Aerotek’s Mem in Support of Its Mdit. to
D smss, at 11.

The first issue for consideration is whether M. Robi nson has
pled sufficient facts to overcone the presunption under

Pennsyl vania | aw t hat he was an enployee at-will. See Luteran v.

Loral Fairchild Corp., 688 A 2d 211, 214 (Pa. Super. C. 1987). To

do so, a plaintiff nust show (1) an agreenent for a definite
duration; (2) a provision limting discharge to just cause; (3)

sufficient additional consideration; or (4) an applicable

11



recogni zed public policy exception. 1d. M. Robi nson has not
presented anything but a conclusory allegation to the court
regardi ng his enploynent status. Therefore, he has not overcone
the presunption of being an enployee at-wll.

Mor eover, case | aw does not recogni ze prom ssory estoppel as
an exception to enploynment at-will in Pennsylvania. |In Paul v.

Lankenau Hospital, the Suprenme Court of Pennsylvania stated that

"our |aw does not prohibit firing an enployee for relying on an
enpl oyer’s prom se." 569 A . 2d 346, 348 (Pa. 1990)(“Absent a
statutory or contractual provision to the contrary, the |aw has
taken for granted the power of either party to termnate an

enpl oyment relationship for any or no reason.”); see also

Brethwaite v. G nncinati MIacron Marketi ng Co., No. 94-3621, 1995

W 232519, at *5 (E.D. Pa. April 19, 1995) (stating at-wll
enpl oyee has no claimfor prom ssory or equitabl e estoppel because
of his or her alleged reliance on enployer's prom se).

Consequently, Aerotek’s Mtion to Dismss Count IV wll be
granted insofar as M. Robinson is claimng that promssory
estoppel is an exception to enploynent at-will in Pennsylvani a.

I11. CONCLUSI ON
An appropriate order foll ows.
I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
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NATHANI EL ROBI NSON,
Plaintiff, : CIVIL ACTI ON

NO. 97- CV- 6497

RED ROSE COVMUNI CATI ONS, | NC.,
DENVER EPHRATA TELEPHONE and
TELEGRAPH COMPANY and

AEROTEK, | NC.,

Def endant s.

ORDER
AND NOW this day of MAY, 1998, it is hereby
ORDERED

t hat :
(1) Plaintiff’s Motion for Relief Pursuant to Rule 60(b) is

DENI ED,;
(2) Defendant Aerotek’s Motion to Dismss Counts I, Il and IV
i s GRANTED.

BY THE COURT:

JOSEPH L. McGLYNN, J.
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